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A. IDENTITY OF PETITIONER 

Petitioner Corey Randon Lewis, the appellant below, asks 

this Court to review the decision referred to in Section B. 

B. COURT OF APPEALS DECISION 

Lewis asks this Court to review the decision of the Court of 

Appeals (Division Two) in State v. Lewis. 1 

C. ISSUES PRESENTED FOR REVIEW 

1. Whether a trial court's findings rejecting a defendant's 

self-defense claim fails to provide a sufficient basis - standing 

alone - for rejecting the defendant's request for a downward 

mitigated sentence due the victim's provocation? 

2. Whether defense counsel is ineffective when he or 

she does not provide appropriate notice of the defendant's request 

for a mitigated sentence below the standard range, fails to brief the 

issue, and fails to inform the trial court of compelling case law? 

D. GROUNDS FOR REVIEW 

Review should be granted under RAP 13.4(b)(3) because 

this case raises a significant question of law under the United 

States and Washington constitutions as they pertain to ineffective 

assistance of counsel. 

1 A copy of the decision is attached as an appendix. 
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Additionally, review should be granted under RAP 13.4(b)(1) and 

(2) because, as explained further below, Division Two's decision 

conflicts with this Court's decision in State v. Pascal, 108 Wn.2d 

125, 736 P.2d 1065 (1987), and Division One's decisions in State v. 

Whitfield, 99 Wn. App. 331, 994 P.2d 222 (1999) and State v. 

McGill, 112 Wn. App. 95, 47 P.3d 173, 177 (2002). 

E. RELEVANT FACTS 

In November 2013, Cory Page and Lewis became 

roommates. RP (3-17-16) 37. Lewis and Page had a mutual 

friend, Mookie. RP (3-17-16) 12-13. Mookie had been renting a 

room in the same residence as Page. kl After Page became 

angry and tried to choke Mookie, Mookie moved out and Lewis 

moved in. Id. 

Page had a history of anger problems reaching back to his 

childhood. RP (3-7-16) 17; RP (3-16-16) 35-39, 45, 48-49, 54, 56. 

He would "go off" on people for no good reason. RP (3-16-16) 39. 

He admitted to his therapist that he felt anger and fury a lot, often 

"going from Oto 60." RP (3-16-16) 48-49. He reported himself to 

be a violent and aggressive person. RP (3-16-16) 49. Page's 

anger management problems led to his being expelled from 
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Tacoma Community College. RP (3-16-16) 45. He was also 

fired from his job due to a confrontation at work. RP (3-16-16) 52. 

One day in September 2014, Page became irate that Lewis and his 

children ate all the cheese in the house. RP (3-17-16) 16. After the 

children left, Page followed Lewis into another room, belligerently 

yelling at him. RP (3-17-16) 17. Page provoked a fist-fight, and 

Lewis was forced to defend himself. RP (3-17-16) 17. Lewis 

ended up having to go the hospital by ambulance, where he was 

treated for a dislocated shoulder. RP (3-17-16) 17. After this, 

Lewis stopped having his kids come over to the house and began 

looking for a new place to live. RP (3-17-16) 18. 

Lewis suffered from Post-Traumatic Stress Disordered 

(PTSD) which included a heightened startle response. RP 77-78. 

He was seeing a counselor and working through his 

defensive responses. RP 68, 71. He informed the counselor that 

he and his roommate were getting into arguments (including the 

fist-fight), and he told her he needed a less stressful place to live. 

RP 72-73. The counselor worked with Lewis on de-escalation skills 

and knowing when to walk away. RP 74. 

On December 8, 2014, Lewis arrived home and went to his 

room to work on his music. RP (3-17-16) 21. Page called Lewis 
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into his own room and began to yell and belittle him for no apparent 

reason. Page cursed at Lewis, calling him a "little bitch." RP (3-17-

16) 23. Lewis did not understand what had set Page off. RP (3-17-

16) 24. Page wanted to get into another fist-fight with Lewis, but 

Lewis said he did not want to. RP (3-17-16) 25. 

At one point, Page picked a gun up off his bed and started 

waiving it around. RP (3-17-16) 23. He eventually pointed the gun 

directly at Lewis. RP 25. As Lewis retreated into the hallway, Page 

said "I'll clap you right now." RP (3-17-16) 25. Lewis interpreted 

this to mean that Page would shoot him. RP (3-17-16) 25. 

Page continued to harass Lewis, spitting on Lewis as he 

went back to his room. RP (3-17-16) 26. Page paced back and 

forth, screaming at Lewis and saying he could do whatever he 

wanted to Lewis. RP (3-17-16) 26. He followed Lewis back to his 

room and demanded Lewis return some clothing which Page had 

given him. RP (3-17-16) 26. Page continued to waive his gun. 

RP (3-17-16) 27. After he pointed the gun at Lewis, Lewis quickly 

gave the clothing back. RP (3-17-16) 26. 

After Page left Lewis' room, Lewis grabbed his own gun and 

went in the hallway to leave the residence. RP (3-17-16) 27. In 

order to leave, however, he had to pass by Page's bedroom door. 
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RP (3-17-16) 28. As Lewis left his room, he saw Page facing away 

just inside the doorway. RP (3-17-16) 29. Page began to turn back 

toward Lewis. RP (3-17-16) 29. Lewis testified he feared Page 

was going to shoot him and fired two shots, which eventually 

resulted in Page's death. RP (3-17-16) 30, 32-33; RP (3-15-16) 95. 

Lewis left the residence in a panic and did not return until 

December 11, 2015. RP (3-17-16) 30, 33. In the meantime, he 

threw the gun away in Snake Lake. RP (3-17-16) 31. After he 

returned to the apartment, Lewis called 911 and reported that he 

had come home to find his roommate lying on the floor possibly 

dead. RP (3-3-16) 46-47. When police came to investigate, Lewis 

denied knowing anything about Page's death. RP (3-7-16) 26-29. 

Police found Page dead on the floor. RP (3-3-16) 48. 

Page's gun was found on the floor next him. RP (3-3-16) 49. 

Eventually, police identified Lewis as a suspect. RP (3-9-16) 120. 

When Lewis came to the station to retrieve a computer police had 

collected via a search warrant, they asked if he would take a 

polygraph, and Lewis agreed. RP (2-29-16) 68; RP (3-9-16) 118. 

After the polygraph was concluded, police decided Lewis 

was not free to go and interviewed him more. RP (2-29-16) 90. 

Eventually, Lewis admitted to shooting Page, providing a detailed 
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statement. RP (3-9-16) 121-35; Ex. 175, 177. The Pierce County 

prosecutor charged Lewis with one count of second degree murder 

and unlawful possession of a firearm. CP 1-2, 12-13. 

At his bench trial, Lewis asserted he had acted in self­

defense. RP (3-21-16) 87-92, 116. However, the trial court found, 

at the time of the shooting, Lewis did not have a reasonable belief 

of imminent danger of harm, injury, or death because any threat 

had ended when Page left Lewis' room. CP 57; RP (3-24-16) 16-

18. Lewis was convicted as charged. CP 51-60. 

At sentencing, defense counsel moved for an exceptional 

sentence downward on ground that Page had to a significant 

degree provoked the incident. RP (4-28-16) 16, 25-27. Defense 

counsel requested Lewis be sentenced to only 15 years total, but 

counsel provided only limited argument in support of this motion. 

Indeed, he failed to provide any briefing, essentially 

springing the request on the court in the middle of sentencing with a 

less than zealous effort. RP (4-28-16) 25-27. The trial court denied 

the motion, stating only that there was "no basis" for it. RP (4-28-

16) 28. It sentenced Lewis to a standard range sentence of 300 

months of confinement. CP 33. 
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On appeal, Lewis asserted he was denied effective 

assistance of counsel when defense counsel failed to provide 

appropriate notice for Lewis' request for a sentence below the 

standard range, failed to brief the issue, and failed to inform the trial 

court of compelling case law supporting his motion. Brief of 

Appellant (BOA) at 8-15; Reply Brief of Appellant (RBOA) 1-

5. He specifically pointed out that defense counsel failed to cite a 

highly relevant case or make a robust argument that Page to a 

significant degree provoked the incident. BOA at 10-13; RBOA 1-4. 

Division Two rejected this argument. Appendix A at 8-10. It 

essentially held that defense counsel was not deficient because the 

trial court had found there was no provocation by Page and, thus, a 

more robust effort by counsel wouldn't have made a difference. 

Appendix A at 9. In reaching this decision, however, it equated the 

trial court's stated reasons for rejecting Lewis's self-defense claim 

as a sufficient basis for denying the mitigated sentence based on 

Page's provocation. Appendix A at 7, 9. Lewis asks this Court to 

review this decision. 
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F. ARGUMENT IN SUPPORT OF REVIEW 

1. REVIEW SHOULD BE GRANTED TO CLARIFY 
WHETHER THE TRIAL COURT'S BASIS FOR 
DENYING A SELF-DEFENSE CLAIM JUSTIFIES ITS 
DENIAL OF A MITIGATED SENTENCE BASED ON 
THE VICTIM'S CUMULATIVE PROVOCATION. 

The trial court has authority to depart downward from the 

standard sentence range where the facts show the victim, to a 

significant degree, provoked the incident. RCW 9.94A.535(1 )(a). 

The Legislature has determined that certain "failed defenses" may 

constitute mitigating factors supporting an exceptional sentence 

below the standard range. State v. Jeannotte, 133 Wn.2d 847, 

851, 94 7 P .2d 1192 ( 1997). Self defense is one of those defenses. 

kl Variations from the standard range are appropriate where 

factors distinguish the blameworthiness of defendant from others 

who commit the same crime. Pascal, 108 Wn.2d at 135-38. 
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Here, Lewis requested a mitigated sentence under RCW 

9.94A.535(1)(a) after his self-defense claim failed. Division Two 

extrapolates that the trial court denied this sentencing request 

because it found Lewis was not in fear for his life at the time of the 

shooting, so there was not provocation.2 Appendix A at 7, 9. It 

relies on the trial court's findings denying Lewis's self-defense claim 

at trial. Appendix at 7 (citing CP at 52, FoF 5,6). This is 

problematic, however, because as this Court has recognized, a 

failed self-defense claim still leaves room for a mitigated sentence 

under RCW 9.94A.535(1 )(a). li, Jeannotte, 133 Wn.2d at 851; 

Pascal, 108 Wn.2d at 135-38. 

Under the decision below, Division Two would render a trial 

court's decision rejecting a self-defense claim at trial as dispositive 

on the question of whether there are grounds for a mitigated 

sentence under RCW 9.94A.535(1 )(a). However, this is not how 

this Court has interpreted the law. In State v. Pascal, this Court 

stated: 

2 Below, Lewis challenged that remand was necessary, so the trial court could 
enter findings sufficient to permit appellate review of its denial of Lewis' 
sentencing request. BOA at 15-17; RBOA at 5-9. Division Two rejected this 
argument, instead concluding that the trial court's findings rejecting self-defense 
showed the basis of the trial court's sentencing decision. Appendix A at 6-8. 
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Here, the defendant at trial claimed that she killed [her 
assailant] in self-defense and that she suffered from 
battered woman syndrome. Although this defense 
failed and she was convicted of manslaughter, the 
trial judge in performing his sentencing function could 
evaluate the evidence of these mitigating factors and 
find that her actions significantly distinguished her 
conduct from that normally present in manslaughter. 
The trial court properly considered these factors. 

108 Wn.2d at 137. 

In Pascal, this Court signaled that the concept of 

provocation, for purposes of RCW 9.94A.535(1)(a), is more 

expansive than just the victim's conduct immediately before the 

criminal act. Pascal faced no imminent danger of death when she 

killed the victim, and she was not in immediate fear for her life. kt 

at 128-29. Indeed, this is likely why her self-defense claim failed. 

Yet, this Court sanctioned the trial court's decision to 

mitigate the sentence where there was evidence the victim, through 

his cumulative aggression and emotional abuse toward the 

defendant, had significantly provoked the incident for purposes of 

9.94A.535(1 )(a). 3 kt at 137. It was this backdrop of cumulative 

aggression and emotional abuse that distinguished Pascal's 

conduct from that typically inherent in the crime. 

3 Although a battered-woman defense was at issue in Pascal, as a practical 
matter the same kind of sustained provocation existed in this case. The record 
shows Page engaged in repetitive aggression and emotional abuse toward 
Lewis. RP (3-17-16) 23-30, 33, RP (3-24-16) 16-18. 
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If in Pascal this Court had adopted the reasoning set forth by 

Division Two here, then Pascal's mitigated sentence would not 

have been upheld. Pascal would have had to show that victim's 

provocation existed at the time of the stabbing and that Pascal was 

afraid for her life at the time. However, this Court accepted a 

broadened understanding of provocation. Division Two's decision 

conflicts with this. Hence, this Court should grant review and clarify 

the matter. 

2. REVIEW SHOULD BE GRANTED BECAUSE 
DEFENDANTS ARE ENTITLED TO EFFECTIVE 
ASSISTANCE OF COUNSEL WHEN SEEKING 
MITIGATED SENTENCES, BUT DIVISION TWO'S 
DECISION HERE DOES NOT HOLD COUNSEL TO 
THIS STANDARD. 

The Sixth Amendment of the United States Constitution 

guarantees defendants the right to effective assistance of counsel. 

Strickland v. Washington, 466 U.S. 668, 685, 104 S.Ct. 2052, 80 

L.Ed.2d 674 (1984). The right to counsel is constitutionally 

guaranteed at all critical stages of a criminal proceeding, including 

sentencing. Mempa v. Rhay, 389 U.S. 128, 88 S.Ct. 254, 19 

L.Ed.2d 336 (1967); State v. Rupe, 108 Wn.2d 734, 741, 743 P.2d 

210 (1987) ("Sentencing is a critical stage of the proceedings, at 
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which a defendant is constitutionally entitled to be represented by 

counsel"). 

To demonstrate ineffective assistance of counsel, an 

appellant must show that the attorney's performance was deficient 

and that the deficiency was prejudicial. State v. Thomas, 109 

Wn.2d 222, 225-26, 743 P.2d 816 (1987). Deficient performance 

is that which falls below an objective standard of reasonableness. 

In re Det. of Moore, 167 Wn.2d 113, 122, 216 P.3d 1015 (2009). 

The reasonableness of counsel's conduct is judged "on the 

facts of the particular case, viewed as of the time of counsel's 

conduct." Strickland, 466 U.S. at 690. Prejudice occurs if, but for 

the deficient performance, there is a reasonable probability that the 

outcome of the proceedings would have been different. State v. 

McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251 (1995). 

Counsel's failure to base his argument on clear statutory 

grounds and supporting case law that could have justified the trial 

court's imposition of an exceptional sentence downward has been 

found to constitute deficient performance. State v. McGill, 112 Wn. 

App. at 102 47. In McGill, Division One reasoned that such 

deficient performance fundamentally impacts the trial court's ability 

to render a fair decision when it results in the trial court not 
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understanding important aspects of the law as they relate to the 

facts of the case. Id. "A trial court cannot make an informed 

decision if it does not know the parameters of its decision-making 

authority." kl 

Here, Division Two failed to fully appreciate defense 

counsel's constitutional obligations at sentencing, issuing a 

decision that ultimately conflicts with McGill. Defense counsel 

moved for an exceptional sentence based on Page's provocation, 

but he failed to prepare briefing on the matter, essentially springing 

this on the Court in the middle of the sentencing hearing. RP (4-28-

16) 25-26. More importantly, defense counsel failed to inform the 

trial court of relevant authority establishing: (1) even when a 

defendant's response is disproportional to the victim's provocation, 

a sentence may be mitigated under this statutory factor; and (2) 

mere verbal provocation resulting in a physical may still justify an 

exceptional sentence downward under the provocation mitigating 

factor. Id. 

Contrary to the Court of Appeals' conclusion, it was deficient 

performance for counsel not to brief the issue and alert the trial 

court as to the holding in State v. Whitfield, 99 Wn. App. 331, 994 

P.2d 222 (1999) - a case that informs the trial court as to the 
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parameters of its decision-making power on particularly relevant 

points. Samuel Whitfield moved for an exceptional sentence 

downward following his conviction on the ground that the victim, 

through her insistent confrontational words, ultimately provoked a 

violent response via a brutal assault. The trial court departed from 

the standard range, but the State appealed. 

Division One upheld the mitigated sentence, applying a 

broadened concept of the notion of provocation. It rejected the 

State's argument that words cannot provoke a physical assault 

under the provocation factor. It also rejected the State's claim that 

an exceptional sentence is only permitted if the defendant's 

response is proportional to the victim's provocation. It concluded 

that provocation need not be proportional and even verbal 

provocation could support a downward departure under RCW 

9.94A.535(1 )(a). It explained that reasonableness in the use of 

force was not a determinative issue under the provocation 

mitigating factor. kl at 335-38. 

The proportionality and reasonableness issues in Whitfield 

were also present in Lewis' case where there was evidence that 

Page provoked the incident to a significant degree. The record 

includes evidence that Page had anger management problems, 
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was prone to angry outburst, had grabbed his former roommate by 

the throat, and had previously engaged Lewis in a fist fight simply 

because Lewis ate all the cheese (sending Lewis to the hospital 

with a separated shoulder). RP (3-16-16) 35-39, 45, 48-49, 54, 56; 

RP (3-17-16) 14-18. 

As part of his self-defense claim, Lewis testified that Page 

had been the aggressor and provoked the incident through an 

imminent threat. He testified that immediately prior to the shooting 

Page: (1) called Lewis into his room and berated him for no 

apparent reason; (2) taunted that he could kill Lewis if he wanted 

to; (3) followed Lewis into his room and berated him again while 

waiving a gun around; (4) pointed the gun directly at Lewis; and (5) 

placed him in fear for his life. RP (3-17-16) 23-30, 33. 

Based on this record, the trial court found that, just prior to the 

shooting, Page was agitating the defendant with inappropriate 

conduct. RP (3-24-16) 16-18. Indeed, it found that shortly before 

the incident, Page was attempting to provoke a fist-fight, but Lewis 

refused to fight him. kl It also found Page was verbally offensive, 

and he had a gun in his hand while agitating Lewis. kl 

The trial court ultimately concluded that self-defense was not 

available to Lewis because any imminent threat ended when Page 
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left the bedroom and he did not reasonably fear for his life. kl It 

emphasized that Page only wanted to engage in a fist-fight, and 

that was not enough of a threat to justify the shooting. Id. 

However, just because the trial court found there was not an 

imminent threat that Page intended to inflict death or great personal 

injury, this did not preclude a mitigated sentence under RCW 

9.94A.535(1)(a). See, Whitfield, 99 Wn. App. at 337-38 (holding 

that failure to show reasonable use of force did not limit mitigation 

due to victim provocation). 

Despite a record underscoring the trial court's consideration 

of the disproportionate use of force (fist-fight compared to gunshot), 

defense counsel never cited Whitfield to the Court in her last­

minute request for a mitigated sentence. Given this record, it was 

deficient performance for defense counsel not to cite Whitfield and 

make it an essential part of a more zealous advocacy for the 

mitigated sentence Lewis was requesting. 

Unfortunately, the Court of Appeals decision ignores the 

core issues raised on appeal - defense counsel's lack of zealous 

advocacy in failing to alert the trial court of the parameters of its 

discretionary powers when faced with a request for a downward 

departure under RCW 9.94A.535(1 )(a) and a failed self-defense 

-16-



claim. In so doing, the Court of Appeals misapplied Whitman. 

Essentially, the appellate court finds Whitman 

distinguishable because the trial court rejected Lewis' self-defense 

claim due to its finding the victim did not pose an imminent threat. 

As explained above, however, Division Two was wrong 

when it applied the trial court's findings rejecting Lewis' self­

defense claim at trial as evidence there was no provocation for 

sentencing purposes under RCW 9.9A.535(1 )(a). Had it not made 

this error, it could not have so easily excused counsel's failure to 

cite Whitman. 

Review by this Court should be granted because the 

Washington defendants are entitled effective assistance of counsel 

throughout sentencing. Division Two's decision sends the 

message that counsel's failure to adequately prepare and zealously 

argue for mitigated sentences will be tolerated, even in such 

serious matters as murder cases. This conflicts with Division One's 

pervious decision in McGill - a decision that clearly held defense 

counsel to an objectively reasonable standard. For these reasons, 

Lewis asks this Court grant review. 
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G. CONCLUSION 

For the reasons stated above, petitioner respectfully asks 

this Court to grant review. 

Dated this~ Lf 1ay of May, 2018. 

Respectfully submitted 

NIELSEN, BROMAN & KOCH 

Ci)~~~~ 
JENNIFER L. DOBSON, WSBA 30487 
DANA M. NELSON, WSBA 28239 
Office ID No. 91051 

Attorneys for Appellant 

-18-



Filed 
Washington State 
Court of Appeals 

Division Two 

April 24, 2018 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 
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V. 
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Appellant. 

DIVISION II 

In re the Matter of the Personal Restraint of: 

CORY RANDON LEWIS, 

Petitioner. 

No. 49006-4-II 
( cons. with 50076-1-II 

UNPUBLISHED OPINION 

No. 50076-1-II 

SUTTON, J. - Cory Randon Lewis appeals his conviction for second degree murder. 

Lewis's direct appeal was consolidated with his Personal Restraint Petition (PRP). In Lewis's 

direct appeal, he argues that the trial court failed to create a sufficient record to review its decision 

to deny Lewis's request for an exceptional downward sentence. He next argues that his trial 

counsel was ineffective for not properly arguing that Lewis should have received an exceptional 

downward sentence. Lewis also argues that the trial court improperly ordered a mental health 

evaluation as a condition of his community custody. Lastly, he argues that the trial court 

improperly imposed a $200 criminal filing fee as a mandatory legal financial obligation (LFO). 

We hold that the trial court record is sufficient to permit review of Lewis's sentence, his trial 
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counsel was not ineffective, the trial court properly ordered a mental health evaluation, and the 

trial court did not err by imposing the criminal filing fee. 

In Lewis's PRP, he claims that the evidence is insufficient to support his conviction 

because his murder of Page was justified, and thus, the trial court erred in denying his request for 

an exceptional downward sentence. Because the record is sufficient for review and the trial court 

entered findings of fact to support its decision that an exceptional downward sentence was not 

factually or legally supported, the trial court did not err in denying Lewis's request for an 

exceptional downward sentence. Lewis also claims that the trial court improperly calculated his 

offender score by including offenses that had "washed out." However, because the prior offenses 

did not wash out, the trial court properly calculated Lewis's offender score. Thus, we affirm his 

conviction and we deny Lewis's PRP. 

FACTS 

The State charged Lewis with second degree murder for the death of Cory Page. 1 Lewis 

and Page were roommates and had a contentious relationship. In September 2014, they had a 

physical altercation. On December 7, Lewis and Page had another altercation that ended with the 

death of Page. Lewis elected to waive his right to a jury trial and the case proceeded to a bench 

trial. 

At trial, Lewis testified that on December 8, he and Page got into an argument in Lewis's 

room. While the two were arguing, Page yelled at him, threatened to shoot him, and waived a gun 

around in the air. Lewis also claimed that Page pointed the gun directly at Lewis. Lewis stated 

1 The amended information also included a firearm enhancement. 

2 
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that Page demanded some clothing back, and once Lewis gave Page the clothing, the argument 

ended. After the argument, Lewis grabbed his own gun and went to leave the residence. 

As Lewis was leaving, Page was standing in his own doorway with his back to Lewis. 

Lewis then saw Page begin to turn and feared that Page would shoot him. Lewis then shot Page 

twice. As the first shot was fired, Page's hand was up in the upper portion of his torso and the 

bullet went through his wrist, fracturing it, and then entered his chest, ultimately causing his death. 

At the time that he was shot, Page was not facing Lewis. Either before or after the first shot, Page 

told Lewis to "chill." Verbatim Report of Proceedings (VRP) (Mar. 17, 2016) at 71; Clerk's Papers 

(CP) at 56. Lewis then fired a second shot that struck Page in the deltoid region of the right arm, 

fracturing his arm. Lewis attempted to shoot Page a third time but the gun jammed. 

At trial, Lewis asserted that he acted in self-defense. He testified that he was worried that 

Page might shoot him, but that he could not recall if Page had a gun in his hand before he fired the 

shots at Page. Lewis stated that after he fired the shots, he left the residence, dumped the gun in a 

lake, and did not return to the home for several days. When he returned home, Lewis called 9 I I 

and reported Page's death. Initially, Lewis told the police that he did not know anything about 

Page's death. In an interview with the police, Lewis originally claimed innocence for Page's death 

but ultimately admitted to killing Page. During the interview, Lewis did not claim that he acted in 

self-defense, that Page had a gun in his hands when he took his clothes back, or that Page pointed 

a gun at him before he shot Page. Lewis eventually showed the police where he disposed of the 

gun. 
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At the trial, multiple officers testified to seeing Page's gun on the floor next to his body. 

The medical examiner testified that one bullet struck Page's hand, which was in front of his torso. 

This shot went through his wrist and entered his upper chest. The medical examiner opined that 

the wounds would have made it difficult for Page to pull a trigger or grip anything. Lastly, the 

medical examiner testified that it was these shots that caused Page's death. 

In order to support his claim of self-defense, Lewis called his therapist, Regina Hicks. 

Hicks testified that Lewis was a former client of hers. Hicks established that Lewis had post­

traumatic stress disorder (PTSD), a mental disorder. She said that the PTSD caused Lewis to have 

an exaggerated sense of threats and that Lewis was often defensive or reacted defensively to the 

threats. Lewis was aware of his mental health issues and knew that they would often result in 

verbal and physical fights. Hicks referred Lewis to anger management treatment to control his 

emotions. Lastly, Hicks testified that Lewis had told her about his contentious relationship with 

Page. 

After the bench trial, the trial court made findings of fact and conclusions of law. The trial 

court found that "[a]fter Cory Page left [Lewis's] room, the threat, if any, subsided." CP at 53, 

Findings of Fact (FOF) 6. The court also found that "[w]hen Page left [Lewis's] room, he (Page) 

did not have a firearm in his hands." CP at 52, FOF 5. It also found that when Lewis shot Page, 

Page was not holding a firearm. Lastly, the trial court found that at the time of Page's death, Lewis 

"did not have a reasonable belief of imminent danger of harm, injury, or death." CP at 56, FOF 
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19. The trial court ultimately found Lewis guilty of second degree murder.2 The trial court 

specifically concluded that "the State has proven beyond a reasonable doubt the absence of 

justifiable homicide in the murder of Cory Page." CP at 60, Conclusions of Law (COL) 6. 

At the sentencing hearing, defense counsel orally moved for an exceptional downward 

sentence on the grounds that Page, to a significant degree, had provoked the incident. Defense 

counsel had not previously made the trial court or the State aware that counsel would be requesting 

a mitigated downward sentence. Defense counsel cited RCW 9.94A.535 as the authority granting 

the trial court discretion to mitigate the sentence on the grounds that, to a significant degree, Page 

had provoked the incident. Defense counsel also cited to an analogous case to support an 

exceptional downward sentence.3 The trial court, after taking a recess to consider the matter, 

denied the motion on the grounds that it found no basis to impose a mitigated sentence. 

Specifically, the trial court stated, 

I do not find under the provisions of RCW 9.94A.535 that there is a basis to depart 
from the standard range. And I am familiar with the authority that was cited by 
[ defense counsel]. And I don't believe -- although it is an intellectually sound 
argument by [ defense counsel], I simply don't find there is a basis here .... I just 
don't see there is a basis for this. 

VRP (April 28, 2016) at 28-29. 

The trial court calculated Lewis's offender score to be a seven. The trial comi's calculation 

included three prior class B felonies, three prior class C felonies, and Lewis's current conviction. 

2 Lewis was also convicted of unlawful possession of a firearm in the second degree, but does not 
appeal that conviction. 

3 VRP (Apr. 28, 2016) at 26; State v. Mary Pascal, 108 Wn.2d, 125, 736 P.2d 1065 (1987). 
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Lewis's three class C felonies were (1) a conviction in January of 2006 for second degree unlawful 

possession of a firearm, (2) a conviction in May of 2006 for unlawful possession of a controlled 

substance, and (3) a conviction in October of 2009 for attempting to elude. Defense counsel did 

not object to the inclusion of the class C felonies in the offender score calculation. 

The trial court then sentenced Lewis to a standard range of 300 months with 60 months on 

the firearm enhancement, and 36 months of community custody. As a condition of community 

custody, the trial court ordered that the community corrections officer (CCO) could consider 

having the defendant undergo a mental health evaluation and treatment. The judgment and 

sentence states "[p ]er CCO consider mental health treatment [ and] anger management. Evid[ ence] 

in trial, D[efendant] diagnosed w/ PTSD." CP at 35. The trial court also imposed LFOs, including 

a $200 criminal filing fee. Lewis filed a timely direct appeal and PRP. Lewis appeals his 

conviction for second degree murder and his judgment and sentence, including the court ordered 

mental health evaluation. 

ANALYSIS 

l. SUFFICIENCY OF THE RECORD FOR REVIEW 

Lewis argues that the record is insufficient to permit appellate review of his sentence 

because the trial court made a legal error when it did not sufficiently enumerate its reasons for 

denying his request to impose an exceptional downward sentence. We disagree and hold that 

because the trial court properly exercised its discretion and stated its reasons why it denied an 

exceptional downward sentence, the trial court did not err. 
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Under RCW 9.94A.535(1)(a), a trial court has the discretion to downwardly depart from 

the standard sentencing range if it finds that "[t]o a significant degree, the victim was an initiator, 

willing participant, aggressor, or provoker of the incident." We review the trial court's decision 

not to impose an exceptional downward sentence if the court refused to exercise its discretion or 

it relied on an impermissible basis for its decision. State v. McFarland, 189 Wn.2d 47, 56, 399 

P.3d 1106 (2017). "[A] trial court that has considered the facts and has concluded that there is no 

basis for an exceptional sentence has exercised its discretion, and the defendant may not appeal 

that ruling." State v. Garcia-Martinez, 88 Wn. App. 322, 330, 944 P.2d 1104 (1997). 

Here, the trial court found that 

[ w ]hen Page left the defendant's room, he (Page) did not have a firearm in his hand. 

[ a]fter Cory Page left the defendant's room, the threat, if any, subsided .... 

CP at 52, 53, FOF 5, 6. The trial court rejected the notion that Lewis was under imminent danger 

of harm, injury, or death from Page. Specifically, it stated, 

I do not find a basis under the provisions of RCW 9.94A.535 that there is a basis to 
depart from the standard range. And I am familiar with the authority that was cited 
by [ defense counsel]. And I don't believe-although it is an intellectually sound 
argument by [defense counsel], I simply don't find there is a basis here .... I just 
don't see there is a basis for this. 

VRP (Apr. 28, 16) at 28-29. 

The trial court specifically found that any conduct or threat by Page, if it existed, had 

subsided and did not justify the murder by Lewis. The trial court rejected the arguments by defense 

counsel that Lewis was in fear for his life or in fear from suffering great bodily harm at the time 

he shot Page. Because the trial court stated its reasons why an exceptional downward sentence 

7 



No. 49006-4-II 
( cons. with 50076-1-II) 

should not be imposed, the record is sufficient for appellate review. Because the record is 

sufficient for our review, the trial court properly exercised its discretion under RCW 9.94A.535 

when it ruled that an exceptional downward sentence was not factually or legally supported. Thus, 

we hold that the trial court did not err in sentencing the defendant within the standard range. 

IL INEFFECTIVE ASSISTANCE OF COUNSEL 

Lewis argues that his trial counsel was ineffective because he did not sufficiently brief or 

explain that Page's conduct, as the provoker under 9.94A.535(1)(a), was a mitigating factor that 

justified the trial court imposing an exceptional downward sentence from the standard sentencing 

range. Specifically, defense counsel requested that a sentence of 120 months be imposed when 

the standard range was between 216 to 316 months. We disagree and hold that Lewis's trial 

counsel was not deficient. 

A claim of ineffective assistance of counsel presents a mixed question of fact and law 

reviewed de novo. State v. Sutherby, 165 Wn.2d 870, 883, 204 P.3d 916 (2009); Strickland v. 

Washington, 466 U.S. 668, 690, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). To prevail on a claim 

of ineffective assistance of counsel, Lewis must show that (1) his trial counsel's representation was 

deficient and (2) his trial counsel's deficient representation prejudiced him. Strickland, 466 U.S. 

at 687-88; State v. Thomas, 109 Wn.2d 222,225, 743 P.2d 816 (1987). 

The first prong is met by the defendant showing that the performance falls "'below an 

objective standard of reasonableness."' State v. Grier, 171 Wn.2d 17, 33,246 P.3d 1260 (2011) 

(quoting Strickland, 466 U.S. at 668). A defendant alleging ineffective assistance must overcome 

"a strong presumption that counsel's performance was reasonable." State v. Kyllo, 166 Wn.2d 
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856, 862, 215 P .3d 177 (2009). "'When counsel's conduct can be characterized as legitimate trial 

strategy or tactics, performance is not deficient."' Grier, 171 Wn.2d at 33 (quoting Kyllo, 166 

Wn.2d at 863). The second prong is met if the defendant shows that there is a substantial likelihood 

that the misconduct affected the verdict. State v. Lewis, 156 Wn. App. 230, 240, 233 P.3d 891 

(2010). A defendant's failure to meet their burden on either prong will be fatal to a claim of 

ineffective assistance of counsel. Kyllo, 166 Wn.2d at 862. 

Lewis argues that "it was deficient performance for defense counsel not to cite [ State v.] 

Whitfield and make it an essential part of a more zealous advocacy for the mitigated sentence Lewis 

was requesting." Br. of Appellant at 13; State v. Whitfield, 99 Wn. App. 331,994 P.2d 222 (1999). 

In Whitfield, the trial court imposed an exceptional downward sentence based on the mitigating 

factor that the victim was the provoker of the incident. Whitfield, 99 Wn. App. at 333. The trial 

court agreed with the defendant that, to a significant degree, the victim was the provoker of the 

incident, and thus, imposed an exceptional downward sentence from the standard range. Whitfield, 

99 Wn. App. at 333. On appeal, the State argued that, as a matter of law, the victim's 

nonthreatening words were insufficient to provoke the assault and that the defendant's response 

was not proportionate. Whitfield, 99 Wn. App. at 335. Division One affirmed the trial court's 

determination that verbal provocation is a sufficient mitigating factor to invoke an exceptional 

downward sentence from the standard range and that the defendant's response to the initial 

provocation need not be proportional. Whitfield, 99 Wn. App. at 337-38. 

Whitfield is distinguishable because here the issue is whether there was any provocation at 

all when Lewis shot Page, not whether Page's provocation was sufficient. Thus, whether or not 
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defense counsel cited to Whitfield, it would not have changed the trial court's determination 

regarding whether a mitigated exceptional downward sentence was factually or legally supported 

under RCW 9.94A.535(l)(a). Therefore, because the outcome of the sentencing would not have 

been affected by his counsel citing to Whitfield, Lewis fails to show the prejudice prong of the 

Strickland test. Strickland, 466 U.S. at 687. Therefore, we hold that Lewis's claim of ineffective 

assistance of counsel fails. 

III. MENTAL HEALTH Ev ALUATION AS A CONDITION OF COMMUNITY CUSTODY 

Lewis next argues that the trial court erred when it ordered a mental health status evaluation 

under RCW 9.94B.080 as a condition of community custody without first determining whether he 

was a mentally ill person as defined under RCW 71.24.025. We disagree. 

We review the imposition of community custody conditions for an abuse of discretion. 

State v. Johnson, 184 Wn. App. 777,779,340 P.3d 230 (2014). A trial court abuses its discretion 

if its decision is manifestly unreasonable, is exercised on untenable grounds, or for untenable 

reasons. State v. Dye, 178 Wn.2d 541,548,309 P.3d 1192 (2013). 

RCW 9.94B.080 states, 

The court may order an offender whose sentence includes community 
placement or community supervision to undergo a mental status evaluation and to 
participate in available outpatient mental health treatment, if the court finds that 
reasonable grounds exist to believe that the offender is a mentally ill person as 
defined in RCW 71.24.025, and that this condition is likely to have influenced the 
offense. 

Under RCW 9.94B.080, a trial court may "order a mental health evaluation only if the court finds 

[the defendant] 'is a mentally ill person as defined in RCW 71.24.025' and mental illness likely 
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'influenced the offense."' State v. Shelton, 194 Wn. App. 660, 675-76, 378 P.3d 230 (2016) 

( emphasis added), review denied, 187 Wn.2d 1002 (2017). 

RCW 71.24.025 defines a ''mentally ill person" as a person who has a condition that is 

caused by a mental disorder or presents a likelihood of serious ham1. Former RCW 71.24.025(27) 

(2016). A mental disorder is "any organic, mental, or emotional impairment which has substantial 

adverse effects on a person's cognitive or volitional functions." Former RCW 71.05.020(29) 

(2016). 

Here, the trial court heard testimony from Lewis's therapist that Lewis had PTSD, a mental 

disorder, his PTSD made him more aggressive, and his PTSD had a substantial adverse effect on 

his cognitive and volitional functions. In the judgment and sentence, the trial court found that 

Lewis's mental impairment had an adverse impact on his functioning, and the trial court's finding 

stated, "Per CCO consider mental health treatment [ and] anger management. Evid[ ence] in trial, 

D[efendant] damaged w/ PTSD." CP at 35. Thus, the trial court found that Lewis was a mentally 

ill person as defined in RCW 71.24.025, based on his mental health history and its impact on his 

functioning. Because the trial court made this finding, it had the discretion under RCW 9.94B.080 

to order a mental health evaluation and did not abuse its discretion. Thus, we affirm the trial 

court's decision to order a mental health evaluation as a condition of Lewis's community custody. 

IV. IMPOSITION OF THE CRIMINAL FILING FEE 

Lewis next argues that the trial court erred when it imposed a criminal filing fee of $200. 

Specifically, Lewis states that "by directing only that the defendant is 'liable' for the criminal filing 

fee, the [l]egislature did not create a mandatory fee." Br. of Appellant at 19; RCW 36. l 8.020(2)(h). 
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Lewis argues that the word "liable" does not necessarily mean "obligated." Br. of Appellant at 19. 

We disagree. 

Washington courts have consistently affirmed that such LFO fees are mandatory. 4 State v. 

Lundy, 176 Wn. App. 96, 103,308 P.3d 755 (2013); State v. Blazina, 174 Wn. App. 906, 911 n.3, 

301 P.3d 492 (2013). Thus, we do not engage in statutory interpretation and we affirm the trial 

court's imposition of the criminal filing fee. 

PERSONAL RESTRAINT PETITION 

I. LEGAL PRINCIPLES 

To be entitled to relief in a PRP, the petitioner must establish by a preponderance of the 

evidence either constitutional error that resulted in actual and substantial prejudice to the 

petitioner, or a nonconstitutional error that resulted in a complete miscarriage of justice. In re 

Pers. Restraint of Cross, 180 Wn.2d 664, 676, 327 P.3d 660 (2014). Here, Lewis alleges a 

constitutional error in his sufficiency of the evidence claim and alleges a nonconstitutional error 

in the alleged miscalculation of his offender score. 

To make a prima facie showing, the petitioner must present the evidence that is available 

to support the factual allegations underlying the claim of unlawful constraint. In re Pers. Restraint 

a/Yates, 177 Wn.2d 1, 18,296 P.3d 872 (2013). A petition must state with particularity facts that, 

4 Lewis argues that this court has a "split of authority" regarding whether the fee is mandatory. 
Br. of Appellant at 20-21. However, he cites to a footnote in an unpublished case for this 
proposition. Br. of Appellant at 21; State v. Schechert, 2016 WL 2654604 *3, n.5. Because we 
do not make holdings in footnotes or unpublished cases, we do not address this argument. See GR 
14. l(a). 
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if proven, would entitle the petitioner to relief-bald assertions and conclusory allegations are not 

enough. Yates, 177 Wn.2d at 18. 

If the petitioner's allegations are based on matters outside the existing record, he must also 

demonstrate that he has competent, admissible evidence supporting the allegations. Yates, 177 

Wn.2d at 18. If the evidence is based on knowledge in the possession of others, the petitioner must 

present their affidavits, with admissible statements, or other corroborative evidence. Yates, 177 

Wn.2d at 18. Factual allegations must be based on more than speculation, conjecture, or 

inadmissible hearsay. Yates, 177 Wn.2d at 18. 

II. TRIAL COURT'S FINDING OF FACT THAT THE MURDER OF PAGE WAS NOT JUSTIFIED 

Lewis claims that the evidence presented at his bench trial was insufficient to support a 

conviction for second degree murder because his murder of Page was justified by provocation. 

Lewis claims that the trial court's finding of fact 19 is not sufficient to support the trial court's 

conclusion that he was guilty of second degree murder. Finding of fact 19 states that"[ a ]t the time 

of murdering [Page] [Lewis] did not have a reasonable belief of imminent danger of harm, injury, 

or death." CP at 57, FOF 19. The relevant conclusions oflaw state, 

3. That the State has proven that [Lewis] is guilty beyond a reasonable doubt of the 
crimes of MURDER IN THE SECOND DEGREE[] ... in that, on or about the 7th 
day of December, 2014, [Lewis] did unlawfully and feloniously act with intent to 
cause the death of another person, [Page], thereby cause the death of [Page], a 
human being, and in the commission thereof was armed with a 
firearm .... 

6. The State has proven beyond a reasonable doubt the absence of justifiable 
homicide in the murder of[Page]. 

7. The State has proven beyond a reasonable doubt [that Lewis] did not have a 
reasonable fear of injury, harm or death at the time of murdering Mr. Page. 
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CP at 59, 60, COL 3, 6, 7. To determine whether sufficient evidence supports a conviction, we 

view the evidence in the light most favorable to the State and determine whether any rational trier 

of fact could have found the elements of the crime beyond a reasonable doubt. State v. Homan, 

181 Wn.2d 102, 105, 330 P.3d 182 (2014). Following a bench trial, we review "whether 

substantial evidence supports the findings of fact and, if so, whether the findings support the 

conclusions oflaw." Homan, 181 Wn.2d at 105-06. 

"Substantial evidence" is "evidence sufficient to persuade a fair-minded person of the truth 

of the asserted premise." Homan, 181 Wn.2d at 106. Unchallenged findings of fact are verities 

on appeal. Homan, 181 Wn.2d at 106. If the record contains conflicting testimony, this court will 

not disturb the trier of fact's credibility and weight determinations. State v. Camarillo, 115 Wn.2d 

60, 71, 794 P.2d 850 (1990). 

We review challenges to conclusions oflaw de novo. Homan, 181 Wn.2d at 106. "Where 

a conclusion oflaw is erroneously labeled as a finding of fact, we review it de novo as a conclusion 

of law." State v. Z. UE., 178 Wn. App. 769, 779 n.2, 315 P.3d 1158 (2014). '"Circumstantial 

evidence and direct evidence are equally reliable' in determining the sufficiency of the evidence.'' 

State v. Kintz, 169 Wn.2d 537, 551, 238 P.3d 470 (2010) (quoting State v. Thomas, 150 Wn.2d 

821,874, 83 P.3d 970 (2004)). 

A person is guilty of second degree murder when that person, with intent to cause the death 

of another person, but without premeditation, causes the death of such person unless the killing is 

justified. RCW 9A.32.050(1). A killing is justified if the murderer reasonably believed that the 

victim had the intent to inflict death or great personal injury, reasonably believed that there was 
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imminent danger of such harm being accomplished, and used such force as a reasonable prudent 

person would in similar conditions. RCW 9A. l 6.050, 020. 

Here, Lewis admitted that he shot Page after they argued, but claimed self-defense because 

he was in fear of imminent harm at the time that he shot Page with his firearm. However, the trial 

court heard testimony from various officers and the medical examiner which indicated that the 

murder was not done in self-defense. The trial court found the officers' and the medical examiner's 

testimony credible, that Lewis did not initially claim self-defense, and that Page did not have a gun 

in his hands when Lewis shot him. 

The trial court found that Page did not have a firearm when he left Lewis's room, and that 

when Page left Lewis's room any threat to Lewis, if one had ever existed, had subsided. CP at 53, 

FOF 6. The trial court concluded that Lewis's testimony that he was in fear from Page at the time 

Lewis shot Page was not credible. CP at 53, COL 7. 

Because we defer to the trier of fact for credibility determinations, and we view the 

evidence and the reasonable inferences in a light most favorable to the State, there was evidence 

sufficient to prove beyond a reasonable doubt that Lewis intended to cause the death of Page. As 

discussed above, substantial evidence was presented to support the trial court's findings of fact, 

including finding of fact 19, that Lewis's murder of Page was not done while Lewis was under a 

belief of imminent danger of harm, injury, or death. CP at 53, FOF 6. These findings of fact 

support the trial court's conclusion that the murder of Page was not justified. Thus, Lewis's claim 

fails. 
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III. PRIOR CONVICTIONS IN OFFENDER SCORE CALCULATION 

Lastly, Lewis claims that the trial court improperly calculated his offender score when it 

included six prior convictions. He claims that he remained crime free for the five years preceding 

his current conviction for second degree murder. Lewis claims that the following class C felony 

convictions wash out: the 1999 felony harassment conviction, the 2006 second degree unlawful 

possession of a firearm conviction, and the 2009 attempting to elude a pursuing police vehicle 

conviction. Lewis claims that, because these convictions wash out, his offender score was 

improperly calculated. Preliminarily, the 1999 felony harassment conviction was not included in 

the offender score calculation. 

Under the "wash out" provision ofRCW 9.94A.525(2)(c), prior class C felony convictions 

are excluded in a defendant's offender score when, since the last date ofrelease from confinement 

of a felony conviction or entry of the judgment and sentence, the offender has spent five 

consecutive years in the community without committing any crime that subsequently results in a 

conviction. Here, Lewis committed three prior class C felonies between 2005 and 2009. Lewis's 

last release date from custody was February I 0, 20 I 0. He was charged in this case on January 27, 

2015 and subsequently convicted of second degree murder on December 7, 2014. 

Lewis committed a crime that resulted in a conviction prior to the five year wash out period. 

Because Lewis has not spent five consecutive years in the community without committing any 

crime that subsequently resulted in a conviction, his three prior class C felony convictions did not 

wash out. Thus, because the three class C felony convictions did not wash out, the trial court 
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properly included them in the calculation of his offender score. Therefore, Lewis's claim fails. 

We affirm Lewis's conviction and we deny his PRP. 

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

We concur: 

JHANSON, P.J. 
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